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Pre-September 18, 2003 Split-Dollar Arrangements (SDAs)

Not covered by the 2003 split-dollar regulations.

Covered by Notice 2002-8:Covered by Notice 2002 8:
Value of life insurance protection

Optional conversion to “loan” treatment

C i d f “ i b fi ” hContinued use of “economic benefit” approach:

IRS will not assert that there has been a taxable termination as long as the economic 
benefit continues to be recognized.

Th t ti f th ti i t’ it t th ti f t i ti f th SDA (“ ll t”)The taxation of the participant’s equity at the time of termination of the SDA (“roll-out”) 
is not specifically addressed, but the implication is that it is taxable at that time.

“No inference” language.

IRS position – Notwithstanding the “no-inference” language of Notice 2002-
8, a participant’s equity in a SDA represents deferred compensation taxable 
at “roll-out.”
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Section 409A

Final Regulations and Notice 2007-34 issued April 2007.

Exceptions to Section 409A:Exceptions to Section 409A:
SDAs providing only death benefits

SDAs structured as loan arrangements (unless loans waived, cancelled or 
forgiven)forgiven)

SDAs Subject to Section 409A:
Those that include an element of deferred compensation that is not 
grandfathered (e.g., premiums paid on or after January 1, 2005 that create 
participant equity accessible at “roll-out.”

SDAs Grandfathered Under Section 409A:SDAs Grandfathered Under Section 409A:
Premiums paid, earned, and vested prior to January 1, 2005, and related 
earnings.

Premiums paid after January 1, 2005, and related earnings, if the right to such p y , , g , g
premium payments was earned and vested prior to that date.
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Section 409A Riddle

There are valid arguments that a participant’s equity in a pre- September 
18, 2003 SDA is not taxable at “roll-out.”

However, if the IRS’ position ultimately prevails, the participant’s equity at 
“roll-out” would represent deferred compensation subject to Section 409A.

If h l i d d f li i h S i 409A hIf the plan is not amended for compliance with Section 409A, the 
participants will be exposed to back taxes, interest, and penalties.
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Compliance With Section 409A

In general, to comply with Section 409A:
Deferred compensation must be payable at set times or events.

Payment cannot be in the discretion, directly or indirectly, of the 
employee/participant.

Plan amendments to consider for Section 409A compliance:Plan amendments to consider for Section 409A compliance:
Restriction of the timing of the roll-out to a specified date or permissible event,

Elimination of any provision that allows participant discretion to terminate the 
SDA, andSDA, and

Elimination of automatic termination provisions (such as for non-payment of the 
participant’s premium contributions).

Modifications for compliance with Section 409A are not “material 
modifications” under the final split-dollar regulations if certain requirements 
are met.
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Disclosure
The opinions, estimates, charts and/or projections contained hereafter are as of the date of this 

presentation/material(s) and may be subject to change without notice. RCG endeavors to ensure that 
the contents have been compiled or derived from sources that we believe are reliable and contain 

information and opinions that we believe are accurate and complete However RCG makes noinformation and opinions that we believe are accurate and complete. However, RCG makes no 
representation or warranty, expressed or implied, in respect thereof, takes no responsibility for any 
errors and omissions contained therein and accepts no liability whatsoever for any loss arising from 

any use of, or reliance on, this presentation/material(s) or its contents. Information may be available to 
RCG or its affiliates that is not reflected in our presentation/material(s). Nothing contained in this 
presentation constitutes a solicitation, recommendation, endorsement, or offer to buy or sell any 
investment product. Investing entails the risk of loss of principal and you alone assume the sole 

responsibility of evaluating the merits and risks associated with investing or making any investment 
decisions.

The hypothetical illustrations show how the performance of underlying accounts could potentially affect 
a policy’s cash values and death benefits. It may not be used to predict or project investment results.

Note: Retirement Capital Group, Inc. (RCG) neither acts as legal counsel, tax advisor nor provides accounting services. Recommendations
should be reviewed with appropriate tax advisor or counsel. This report contains proprietary and confidential information belonging to RCG
(www.retirementcapital.com). Acceptance of this report constitutes acknowledgement of the confidential nature of the information
contained within.

The views expressed in this presentation should not be construed to recommend one type of investment over another as every investor’s
situation is unique.
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